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been sufficiently explored; in particular the definition of law
as a command, laid down by Austin and carried out into all
its logical consequences by him, resting as it does, so far as
the unwritten law is concerned, upon a manifest fiction, and
confounding, as it also does, the separate provinces of the
written and unwritten law, seemed to me to be a fundamental
error.

These defects, or errors, as they seem to me to be, in the
current theories of our jurisprudence, I impute to an under-
estimate among the members of our profession of the im-
portance of theoretical inquiries. The most distinguished
of our lawyers and judges are prone to regard with a species
of disdain any resort in forensic argument to elementary
principles, and comparatively little attention is given in our
schools of law to the scientific study of the foundations of our
legal institutions.

This is very much to be regretted. To eulogise the law
as one of the highest of human sciences and yet neglect to
inquire what kind of a science it is, whether it rests upon a
priori conceptions or is the fruit of an induction from the
facts of human experience; whether it is the conscious com-
mand of a supreme authority or an unconscious growth in the
life of human society, is an inconsistency of which professed
students should not be guilty.

The interest aroused in me, in the manner above indicated,
in the theoretic foundations of our law, and my sense of the
importance of such studies, have moved me to publish some
of the conclusions which seem to me well founded and the
grounds upon which they may be supported. I am not so
presumptuous as to think them in any way final or anything
more than a contribution to a discussion, which, if suffi-
ciently stimulated, must be fruitful in most important and
serviceable truth*

Mr. Carter's sense of the importance of the in-
quiries which he thus describes, and the strong
affection which he always entertained for his Alma